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DEPARTMENT  OF  HEALTH. 
EDUCATION,  AND  WELFARE 

Office  of  Education 

45  CFR  Part  114 

Financial  Assistance  for  Local 
Educational  Agencies  in  Areas 
Affected  by  Federal  Activity 

agency:  Office  of  Education,  HEW. 
action:  Final  Regulations. 

summary:  These  final  regulations 
govern  the  award  of  Federal  assistance 
to  school  districts  that  enroll  certain 
categories  of  children  receiving  free 
public  education  in  areas  affected  by 
Federal  activities.  They  are  designed  to 
ensure  the  safety  of  children  who  are 
educated  on  federally  owned  property, 
and  to  make  certain  that  handicapped 
children  have  access  to  educational 
programs  located  on  federally  owned 
property. 

EFFECTIVE  DATE:  These  regulations  are 
expected  to  take  effect  45  days  after 
they  are  transmitted  to  Congress. 
Regulations  are  usually  transmitted  to 
Congress  several  days  before  they  are 
published  in  the  Federal  Register.  The 
elective  date  is  changed  by  statute  if 
Congress  disapproves  the  regulations  or 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Office  of 
Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT; 

Mr.  William  L  Stormer,  Office  of 
Education,  Room  2107 A.  400  Maryland 
Avenue,  SW.,  Washington,  D.C.  20202, 
Telephone:  (202)  245-8427. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  10  of  Pub.  L.  81-815  provides 
for  direct  Federal  construction  of  school 
facilities  for  children  residing  on  Federal 
property.  It  was  adopted  to  serve  two 
situations  where  the  Commissioner 
should  take  the  responsibility  to  provide 
school  facilities  for  children  residing  on 
Federal  property: 

Section  10(a)(l} — where  State  law 
precludes  the  expenditure  of  funds  to 
educate  children  on  Federal  property. 

Section  10(a)(2} — where  the  local 
educational  agency  (LEA)  is  unable  to 
provide  a  suitable  free  public  education 
for  children  residing  on  Federal 
property. 

The  Commissioner  published  in  the 
Federal  Register  on  February  14, 1979  a 
Notice  of  Proposed  Rulemaking  (44  FR 
9727),  During  the  period  allowed  for 
comments  in  response  to  the  proposed 


regulations,  two  comments  were 
received.  Comments  and  responses  are 
included  in  section  B  of  the  preamble. 

Priority  Ranking 

Funding  priorities  for  section  10  were 
initiated  to  distribute  limited  funds. 
Groups  for  establishing  priority  in 
funding  at  present  are  as  follows: 

1.  Repairs  to  existing  federally-owned 
school  facilities  for  children's  safety. 

2.  Upgrading  for  facility  transfer 
where  an  LEA  has  assured  the 
Commissioner  that  it  will  apply  for  and 
accept  ownership  of  the  federally- 
owned  facilities. 

3.  Upgrading  or  new  construction  or 
both  to  provide  facilities  for  unhoused 
students. 

4.  New  construction,  remodeling,  or 
rehabilitation  necessary  to  permit  the 
implementation  of  a  contemporary 
education  program. 

Authority  to  Initiate  Study 

The  Commissioner  of  Education 
directed  the  initiation  of  an  in-depth 
study  to  analyze  section  10  school 
construction  needs. 

Findings 

The  findings  of  the  in-depth  study 
projected  a  total  cost  estimate  of 
$198,231,641  ($200  million)  in  FY  1976 
dollars  to  repair,  upgrade,  or  construct 
school  facilities  to  provide  for 
contemporary  educational  programs. 

Construction  estimates  for  upgrading 
existing  facilities  to  meet  life  safety  and 
handicapped  access  standards  total 
approximately  $10.5  million  in  1976 
dollars. 

Estimates  for  construction  of 
replacement  facilities  where  upgrading 
is  not  sufficient  to  meet  life  safety 
standards  total  approximately  $^ 
million  in  1976  dollars. 

For  the  purpose  of  this  estimate,  it  is 
assumed  that  the  responsible  LEA  is 
unable  to  provide  a  suitable  free  public 
education  for  the  children  concerned.  A 
determination  to  this  effect,  of  course, 
will  be  required  prior  to  the  initiation  of 
any  extensive  remodeling  or  new 
construction. 

The  in-depth  study  disclosed  many 
instances  where  existing  school 
facilities  are  simply  inadequate  to  house 
the  total  number  of  pupils  enrolled. 

Large  numbers  of  children  are  required 
to  be  housed  in  makeshift  facilities,  such 
as  those  that  have  been  abandoned  from 
the  use  they  originally  served. 

Some  of  the  pupil  membership 
increases  have  resulted  from 
Department  of  Defense  programs  to 
construct  additional  on-post  military 
family  housing  units  at  an  accelerated 


pace  over  the  past  several  years,  or  from 
a  change  in  the  basic  mission  the 
installation  serves. 

The  safety  of  children  being  educated 
in  buildings  under  the  Commissioner’s 
cognizance  is  a  first  priority.  A  portion 
of  the  construction  needed  to  bring 
existing  facilities  up  to  life  safety 
standards  requires  only  repairs  or 
upgrading  activities.  Construction  can 
be  performed  which  will  meet  life  safety 
standards  and  achieve  access  for  the 
handicapped  equal  to  that  called  for  by 
section  504  of  the  Rehabilitation  Act  of 
1973. 

Certain  section  10  facilities,  however, 
cannot  be  made  life  safe  (i.e.,  old 
wooden  buildings  with  an  unacceptable 
“bum  rate")  and.  therefore,  construction 
of  replacement  facilities  is  required. 

In  these  cases,  the  current  priority 
system  precludes  the  Commissioner 
from  targeting  money  toward  major 
renovation  or  new  construction  efforts. 

Amendment  to  the  Regulations 

Modification  of  the  priorities,  by 
regulation,  of  the  existing  funding 
priority  groupings  to  be  promulgated  are 
as  follows: 

(1)  Emergency  repairs  for  the 
children's  safety. 

(2)  Upgrading  and  new  construction  to 
meet  life  safety  and  handicapped  access 
standards. 

(3)  Upgrading  to  provide  facility 
transfers  to  LEAs. 

(4)  Upgrading  to  provide  facilities  for 
unhoused  children. 

(5)  Upgrading  and/or  new 
construction  to  provide  contemporary 
educational  programs. 

Criteria  by  which  to  judge  “suitable 
free  public  education"  and  “ability  to 
provide  suitable  free  public  education" 
have  never  been  defined  in  the 
regulations  or  the  law.  Without 
established  criteria  and  a  revision  of 
priorities,  applicants  cannot  be  sure  of 
their  eligibility  status.  These  two 
amendments  will  alleviate  the  present 
shortcoming. 

This  definition  of  “suitable  free  public 
education”  is  distinguished  from  the 
definition  of  “free  appropriate  public 
education"  in  section  602  (18)  of  the 
Education  of  the  Handicapped  Act. 
Although  the  definitions  may  have 
similar  application  to  the  situation  of 
handicapped  children  in  certain 
instances,  the  latter  definition  applies 
specifically  to  special  education  and 
related  services. 

The  primary  standard  against  which 
to  measure  an  LEA's  suitability  will  be 
that  which  is  commonly  provided  in  the 
State.  The  school  attended  by  a  pupil 
residing  on  Federal  property  must  be  .4 
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within  the  State’s  established  maximum 
commuting  distance  from  that  pupil’s 
home. 

The  programs  of  instruction  offered  or 
which  can  be  offered  must  meet 
minimum  standards  for  State 
accreditation  or  approval.  In  the  event  a 
State  has  not  established  minimum 
educational  requirements,  the 
Commissioner  then  may  apply 
appropriate  accreditation  associations* 
standards  to  assess  suitability  of  the 
lea’s  program  of  instruction. 

Examination  will  also  be  made  of  the 
ability  of  the  LEA  to  provide  suitable 
free  education,  particularly  as  it  applies 
to  school  construction.  Operational 
indicators  would  be  the  percentage  of 
the  lea's  bonded  indebtedness;  the 
present  level  of  debt  service;  and  the 
amount  of  resources  the  LEA  has.  State, 
local,  and  Federal,  to  provide  minimum 
school  facilities  for  the  children  to  be 
housed. 

B.  Summary  of  comments  and  responses 

The  following  is  a  summary  of  the 
comments  received  and  the  responses  of 
the  Commissioner. 

§  1 14.5  Determination  of  priority  indices 
and  priority  grouping  for  applications. 

(1)  Comment.  A  commenter  urged  that 
“upgrading  to  provide  facilities  for 
unhoused  children’’  be  raised  from 
number  four  (4)  priority  to  number  two 

(2)  priority,  at  least  for  long  standing 
applications. 

Response.  No  change  has  been  made 
in  the  regulations.  Section  3  of  Pub.  L. 
81-615  provides  that  the  Commissioner 
shall  by  regulation  prescribe  an  order  of 
priority,  based  on  relative  urgency  of 
need,  to  be  followed  in  approving 
applications  in  the  event  the  funds 
appropriated  under  the  Act  are  less  than 
necessary  to  accommodate  all 
applications.  The  funds  allocated  will  be 
reserved  for  applications  on  this  priority 
listing  in  order  of  priority  indices. 

The  safety  of  children  being  educated 
in  buildings  under  the  Commissioner’s 
cognizance  is  a  first  priority.  A  portion 
of  the  construction  needed  to  bring 
existing  facilities  up  to  life  safety 
standards  requires  only  repairs  or 
upgrading  activities.  Construction  can 
be  performed  which  will  meet  life  safety 
standards  and  achieve  access  for  the 
handicapped  equal  to  that  called  for  by 
section  504  of  the  Rehabilitation  Act  of 
1973. 

Certain  facilities  cannot  be  made  life 
safe.  In  some  instances  they  are  old 
wooden  frame  buildings  with  an 
unacceptable  bum  rate.  Therefore, 
construction  of  replacement  facilities  is 
necessary.  In  these  cases,  the  current 


priority  system  precludes  the 
Commissioner  from  targeting  money 
toward  the  replacement  of  those 
facilities.  This  in  effect,  will  provide 
proper  space  for  many  of  the  currently 
unhoused  pupils  since  they  are  presently 
required  to  be  housed  in  makeshift  ' 
facilities  that  have  been  abandoned 
from  the  use  they  originally  served.  It  is 
estimated  that  it  will  take  $90  million  in 
1979  dollars  to  construct  replacement 
facilities  where  upgrading  is  not 
sufficient  to  meet  life  safety  standards. 

(2)  Comment.  A  commenter 
questioned  whether  the  Advisory 
Council  on  Historic  Preservation  had 
been  consulted  in  developing 
procedures  to  assure  that  this  program 
contributes  to  the  preservation  and 
enhancement  of  sites  and  structures  of 
historic,  architectural,  or  archeological 
significance. 

Response.  No  change  has  been  made 
in  the  regulations.  The  amendments  to 
the  regulations  are,  in  this  instance 
simply  to  revise  the  priority  grouping  for 
funding  eligible  applications  and  to 
define  the  terms  “suitable  free  public 
education’’  and  “ability  to  provide 
suitable  free  public  education.’’ 

C.  Location  of  changes  in  the 
Regulations  to  Implement  the  New 
Amendments  in  Pub.  L.  81-815 

Under  §  114.1  [Definitions] — Add  a 
new  definition  (a)  “Ability  to  provide 
suitable  free  public  education’’  before 

(a)  “Act”  and  redesignate  paragraph  (a) 
as  (a-1). 

Add  a  new  definition  (w-l)  “Suitable 
free  public  education”  after  (w) 
"Subpriority  indices.” 

Under  §  114.5  [Determination  of 
priority  indices  and  priority  groupings 
for  applications] — Under  subparagraph 

(b) (2)  add  a  new  item  (ii)  and  change  (ii) 
to  (iii),  (iii)  to  (iv),  and  (iv)  to  (v). 

The  new  priority  is  as  follows: 

(ii)  Applications  in  cases  where 
upgrading  or  new  construction  or  both  is 
necessary  to  meet  life  safety  and 
handicapped  access  standards. 

D.  Citation  of  legal  authority 

The  reader  will  find  a  citation  of 
statutory  or  other  legal  authority  in 
parentheses  on  the  line  following  each 
substantive  provision. 

(Catalog  of  Federal  Domestic  Assistance  Nos. 
13.477,  School  Assistance  in  Federally 
Affected  Areas — Construction) 


Dated:  June  6, 1979. 

Ernest  L.  Boyer, 

V.S.  Commissioner  of  Education. 

Approved:  July  16, 1979. 

Joseph  A.  Califano,  Jr., 

Secretary  of  Health,  Education,  and  Welfare. 

Accordingly  Part  114  of  45  CFR  is 
amended  in  §  114.1  by  adding  new 
paragraph  (a)  and  redesignating 
paragraph  (a)  as  (a-1),  and  adding  new 
paragraph  (w-l)  after  paragraph  (w); 
and  by  revising  §  114.5(b)  to  read  as 
follows:  ' 

PART  114— ASSISTANCE  FOR 
SCHOOL  CONSTRUCTION  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES 

§114.1  Definitions. 

As  used  in  this  part,  the  term: 

(a)  Ability  to  provide  a  suitable  free 
public  education  for  the  purposes  of 
section  lOofthe  Act.  The  Commissioner 
considers  a  local  educational  agency 
(LEA)  able  to  provide  a  suitable  free 
public  education  if  the  LEA — 

(1)  Has  the  authority  imder  State  law 
to  provide  suitable  free  public  education 
to  pupils  residing  on  Federal  property; 

(2)  Has  not  refused  to  provide  that 
education; 

(3)  has  the  authority  to  provide 
educational  facilities  on  property  it  does 
not  own  where  the  LEA  determines  that 
the  property  is  necessary  to  serve  pupils 
residing  on  Federal  property;  and 

(4)  Has  the  actual  or  potential 
financial  resources  and/or  facilities  to 
provide  that  education. 
***** 

(w-l)  Free  public  education  is 
considered  “suitable”  for  purposes  of 
section  10  of  the  Act  if — 

(1)  The  primary  language  of 
instruction  is  English;  and 

(2)  The  school  facility  which  a  pupil 
attends  or  would  attend  is  within  the 
State’s  established  maximum 
commuting  distance  from  a  pupil’s 
home;  and 

(3)  The  programs  of  instruction  offered 
or  which  can  be  offered  with  combined 
local.  State,  and  Federal  resources  meet 
standards  for  State  accreditation  or 
approval.  If  the  particular  State  has  not 
established  standards  for  accreditation 
or  approval,  the  Commissioner  applies 
appropriate  accreditation  associations’ 
standards  to  assess  suitability  of  the 
LEA’S  program  of  instruction;  or 

(4)  In  the  judgment  of  the 
Commissioner,  an  arrangement  under 
section  10  would  operate,  because  of 
adverse  social  and  political  factors,  to 
the  serious  detriment  of  the  children  to 
be  served. 
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(20  U.S.C.  640(a)(2)) 

***** 

§  1 14.5  Determination  of  priority  indices 
and  priority  groupings  for  applications. 
***** 

(b)  For  requests  under  section  10  of 
the  Act,  a  priority  index  will  be 
determined  for  the  first  pending 
requested  project  of  each  applicant  by 
adding — 

(1)  The  percentage  that  the  estimated 
number  of  children  for  whom  minimum 
school  facilities  are  to  be  provided  is  of 
the  total  estimated  number  of  all 
children  residing  and  attending  school 
on  the  installation  at  the  close  of  the 
applicable  period;  and 

(2)  The  percentage  of  the  estimated 
school  membership  at  such  installation 
which  is  without  minimum  school 
facilities  as  of  the  same  time. 

However,  in  no  case  will  the 
combined  percentage  used  in 
determining  the  priority  index  exceed 
twice  the  percentage  arrived  at  in 
subparagraph  (1)  of  this  paragraph.  In 
determining  the  order  of  priority  for 
approving  applications  under  section  10, 
applications  will  be  classified  in  priority 
groups  for  funding  from  funds  allocated 
for  applications  under  section  10  as 
prescribed  in  paragraph  (c)  of  §  114.4.  A 
priority  listing  will  be  established  for 
each  such  group  in  the  following  order: 

(i)  Applications  requesting  major 
repairs  necessary  for  the  safety  of 
school  children  or  to  prevent  further 
deterioration  of  existing  school 
facilities; 

(ii)  Applications  in  cases  where 
upgrading  or  new  construction  or  both  is 
necessary  to  meet  life  safety  and 
handicapped  access  standards; 

(iii)  Applications  in  cases  where  the 
LEA  which  operates  the  school  program 
in  school  facilities  located  on  Federal 
property  has  given  assurance  and  a  firm 
commitment  to  the  Commissioner  that, 
upon  completion  of  the  proposed 
project,  it  will  accept  ownership  of  such 
school  facilities  under  section  10(b)  of 
the  Act; 

(iv)  Applications  in  cases  where  there 
are  unhoused  pupils;  and 

(v)  Applications  requesting  the 
construction  of  capacity  or  noncapacity 
school  facilities,  or  the  rehabilitation  or 
remodeling  of  existing  school  facilities 
which  is  required  to  bring  the  school 
facilities  up  to  a  standard  which  will 
permit  the  offering  of  a  contemporary 
educational  program. 

(20  U.S.C.  640) 

*  •  •  *  • 
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